ADA Lawsuit and Settlement
Bob Pappe PE, PLS
ODOT’s State Traffic-Roadway Engineer
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Bob Pappe, PE, PLS
• State Traffic-Roadway Engineer for ODOT since 2010
•

(4/17/17 – begin as interim Chief Engineer, Tech Services Branch Manager)

• Prior to 2010, 11 years as ODOT’s Construction Contract
Administration Engineer
• 32 years with ODOT – Inspector, designer, land use and
private development review, ODOT Construction Project
Manager.
• Before ODOT, 11 years in private sector, construction
laborer, equipment operator, construction engineer and
project manager
• Bachelor’s degree from Oregon Institute of Technology in
Klamath Falls
• Licensed Profession Engineer (1987) and Professional
Land Surveyor (1991)
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Why is ODOT here?
• March 27th, Federal Judge approved settlement
agreement that ends the ADA Lawsuit against
ODOT.
• Active Lawsuit is settled, easier to talk about the
particulars
• ODOT wants to share the story:
• Help other agencies avoid similar situations
• Help other agencies understand how this
settlement will impact them
• Public Entities have same obligations – we provide
facilities and services for the public, including
people with disabilities.
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The ADA Lawsuit:
• Alleged ODOT did not address Curb Ramps when
we did resurfacing projects. (Alterations)
• Alleged that ODOT did not construct compliant curb
ramps.

• Alleged ODOT’s inaccessible pedestrian signal push
buttons render curb ramps inaccessible.
• ODOT does not agree with these allegations.
• ODOT and Plaintiff’s goals are the same.
o Make the State Highway System is accessible.
o Better to spend energy and funds on improving
accessibility than on attorney fees.
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Settling the ADA Lawsuit
 Notice of impending lawsuit May 2015, lawsuit filed
February 2016

 ODOT and Plaintiffs held two series of mediation, the
second series after the lawsuit was filed. Federal Judge
Simon was the second mediator.
 ODOT and Plaintiff’s reached a proposed Settlement
Agreement (Nov. 2016)
 Class Action Lawsuit, class members need to understand
 ODOT performed outreach to class members
 Explaining the agreement, how they provide input to
judge
 Federal Court Fairness Hearing held March 27, 2017;
Judge approved the Settlement Agreement
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Issued by USDOJ/USDOT mid-2013

The point of this Technical Assistance is:
• What work is an alteration and what work is just maintenance?
6 • Alterations trigger addressing CR, maintenance does not.

Prior to 2013, FHWA guidance was that thin-lift
overlays did not add structural capacity to the
highway and instead maintained the pavement
surfacing were maintenance. Was not considered
an ‘Alteration’ and did not trigger obligation to
address curb ramps.
In 2009, ODOT established our 1R paving
program. It was focused on preserving the
pavement surfacing, not adding structural
capacity to the highway.
• Use our limited dollars to preserve pavement
• Understood to be maintenance, not alteration
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USDOJ/USDOT memo clarified:
Maintenance Activities: (Don’t Trigger Curb Ramps)
Chip seals, fog seals, scrub sealing,
Crack filling and sealing joint crack seals,
Diamond Grinding, Joint repairs,
Spot Hi-Friction Treatments, Dowel Bar Retrofit,
Pavement Patching, Surface Sealing
Alteration Activities: (Do Trigger Curb Ramps)
Adding new layer asphalt, mill and fill, mill and O/lay,
Cape seals, New Construction, Hot in-place recycle,
Open graded surface course, thin-lift O/lay,
Rehabilitation and Reconstruction

This Technical Bulletin was the Plaintiff’s ‘smoking gun’
they based their allegations that ODOT did not address
curb ramps when we did paving projects.
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Paving project – the
obligation generated by the
paving project is for
crossings that intersect the
paving project.

Programmatic obligation
is that eventually all
crossing are updated to
be compliant.
(Transition Plan)
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A person in a wheelchair can’t get to these ped signal push buttons
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Accessible
pedestrian routes
through or around
work zones
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What are the specifics in this settlement?

 Applies only to the State Highway System
 ODOT to Inventory all curb ramps and pedestrian
signals on State Highway System by end of Dec 2017
 $5 million ‘quick-start’ money to address curb ramps
and Ped Signals at locations identified by Plaintiffs as
immediately critical
 ODOT to remediate all non-compliant curb ramps
o 30% first 5 yrs
o 75% first 10 yrs
o 100% in 15 yrs

 ODOT to remediate all non-compliant ped signals
 Reach - 10” new installation, 24” existing locations
 Height – 36” to 48”
 Landing 48”x30”, max 2% one direction
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Settlement (Continued)

 Provide Audible Ped Signals upon request according
to ODOT Policy

 Retain Accessibility Consultant (AC) knowledgeable in
Federal standards and national practices
 Provide Temporary Pedestrian Accessible Routes
through or around all work zones
 Improve ADA Request / Complaint Process (informal,
easy to use process to request ADA features)
 Reporting – annual reports to plaintiff, posted on
Website, Tracks progress on performance of
agreement
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Settlement (Continued)

 Continuing Outreach to people with disabilities and
advocacy groups around state – goal is real
improvement
 Transportation remediation – public transportation
advisory committee representation for People with
Disabilities

 Dispute Resolution Process between parties
(Accessibility Consultant, Special Master, Federal
Judge, Ninth Circuit)
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Settlement (Continued)

 Other stuff:
• Monitoring by plaintiffs
• Attorney Fees
• Joint press release
• Enforceable agreement, class
certification, fairness hearing
• No admission of fault
• Force majeure
• Funding limitations
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Settlement (Continued)
 ‘Remediate’ non-compliant Curb Ramps means:

• Install missing CR where warranted

• Upgrade existing non-compliant CR
• Technical Infeasibility documented by a design
exception
• Closing crosswalk when appropriate per
applicable standards

• Other permissible exceptions per ‘applicable
standards’
• Right of way availability (extreme cases)
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Accessible Ped Signal: Height, Reach, Landing

Height: from landing to button 15” to 48”
Reach: for existing buttons from landing 24” or less,
for new installations from level landing, 10”
or less
Level Landing: surface that is 48” x 30” minimum
that is 2% or less in one direction
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ADA requires Changes at ODOT
ADA is going to change how ODOT does:
•
•
•
•
•
•
•

Planning
Working with Local Agencies
Project Selection
Design
Construction
Maintenance
Operations

We are still going to do our work, we will just
have to do it differently.
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How does ODOT address ADA needs?
1. Responding to ADA Requests and Complaints – Specific
locations, specific solutions (can respond incrementally to
address request without fixing all non-compliant features)
2. New Construction – Everything meets current ADA
requirements (Design and build so everything meets
current ADA standards)
3. Alterations to existing facilities – Specific work type
triggers requirement to address specific ADA features
(Project is obligated to address what is triggered, not
obligated to address everything else while there)
4. Programmatically – System Wide with Transition Plan
Funding and Schedule. (Discretionary money allows
discretion to do worst first or best use approach.)
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Responding to ADA Requests and Complaints – Specific
locations, specific solutions
ODOT has to track all ADA Complaints/Requests and
document how we responded.
Informal Process for Addressing ADA Complaints/Requests:
• Acknowledge Request
• Investigate
• Develop possible solutions
• Funding and Timeframes
• Incremental Steps?
• Continual Communication
• Reporting
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How does ODOT address ADA needs?
3. Alterations to existing facilities – Specific work type
triggers specific ADA features


Paving (resurfacing) through intersections triggers the
obligation to address the curb ramp for the crossings of
the highway being paved.
o Obligation to address curb ramps, not the sidewalks
beyond the curb ramps



Certain signal work triggers the obligation to address
making the pedestrian signal accessible -reach, height,
landing. (Signal controllers, ped signal heads, …)
•

Signal work does not typically trigger an obligation to
address curb ramps

•

But if concrete work for landing impacts curb ramp,
then will have to also do curb ramp.
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4. Programmatically - ADA Transition Plan
This is work that IS NOT triggered by an alteration to existing
facility.
This work can be done incrementally. It can be done
piecemeal. In an ADA project, we can decide what to address
and what to get later.
Example: A project to do curb ramps. Limited dollars.
• Look at the corridor – can you do all the curb ramps with
the money you have?
• If no – what should you address?
• Worse first approach, or locations with most use
• Avoid high costs, get as much as you can.
• Do not spend time and money on ROW, stay within the
sidewalk footprint.
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What tools does ODOT have in place so far?
• Update ODOT curb ramp standard drawings – design
flatter grades, build in construction tolerances
• Update ODOT construction specifications section
00759, Misc. Concrete
o More steps for contractor, raises awareness
o Add bid items specific to curb ramps (paynote
required)
• Add requirement that plans include a ‘detail’ for each
curb ramps –
o Each CR gets designed by engineer, not contractor.
Show each curb ramp detail in the plan set.
• Tech Bulletin on Audible Ped Signal (TR16-02(B))
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Tools so far? (Continued)
• Tech Bulletin on curb ramp checklist and design
exception request (RD16-01(B))
• Tech Bulletin on Ped push button placement
(TR16-01(B))

• Active Transportation’s bulletin to CLPA on ADA curb
ramp on/off system, ADA approval
• ROW Tech Bulletin on Temp. Easements for
construction CR within sidewalk footprint.
(ROW 15-02(B))
• ROW Appraisal Waiver Valuation process for temp.
ped routes behind existing sidewalk
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Tools so far? –standard ADA language for IGA’s:
• Work is on or along State Highway System
• ODOT’s name on contract

• State or Federal funding included (not fund- exchange funds)
• Require Use of ODOT’s:
• Standard Drawings, Construction Specifications
• Design every curb ramp, put ‘detail’ in plans
• Curb ramp design checklist, CR Design Exception
Process
• Curb Ramp Inspection Form (Inspector paynote,
inventory)

• New direction on Ped signal push button location,
placement
• Temp Pedestrian Accessible Route Plan requirements 29

Tools so far? (Continued)

• Maintenance OPS Notice MG 100-107 (Pavement
Maintenance Activities and their impact on ADA
requirements.)
• Maintenance OPS Notice MG 144-03 (Traffic Signal
Maintenance and ADA)
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Handout Business Card:
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What are we working on now?
• Training on Inspecting newly constructed Curb Ramps
o Approx. 400 ODOT Inspectors thru Level 1, Level 2
o Provided contractors curb ramp training, still available
o scheduling for consultants, local agencies
• Developing training for designing curb ramps

• Working with planners of update to Development Review
Guidelines for local jurisdictions
• Working on Temporary Pedestrian Accessible Route Plan
requirements for work zones
• 3 Consultants on board
o doing training and inventory work
o Some design work – goal is to jump on the Quick-Start
money once locations identified
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Challenges:
• Who’s jurisdiction is it?
• State Highway routed over city street
• Back of curb to back of curb; city sidewalks
• Jurisdictional transfers, other partial transfers

• Living up to our obligations vs public perception
• “On or along State Highway System”

• Jurisdictional interpretations of PROWAG requirements
• Example – 2 curb ramps/corner vs. 1 Diagonal/corner
• Documenting decisions
• Curb Ramp Design Exceptions
• Closing a crosswalk and so don’t need curb ramps
• Formal Design Exception every time if not compliant?
• Development Review Guidelines – work with local agencies
• Language in IGA’s between ODOT and local agencies
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Proposed Settlement Agreement requires a third party
Accessibility Consultant. (National expert, national best
practices, typical solutions)
Review ODOT’s policies, design standards, Standard
drawings, design exception process, construction
processes and inspection forms, …
Make recommendations to ODOT on our ADA practices
“On or along”; City owns sidewalks, different standards.

ODOT’s goal is that with the Accessibility Consultant, we
get to one tool box of acceptable standards between
ODOT and all local jurisdictions.
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Roadway Technical Bulletin RD16-01(B)

(12/22/16)

“The purpose of this bulletin is to provide design criteria and
guidance to be used any time ADA curb ramps are installed
on or along the State Highway System. In addition, this
guidance is to be used for local jurisdiction projects that …”
“… includes the following

1. ADA Curb Ramp Design Checklist
2. ADA Curb Ramp Design Exception Request form
3. ADA Curb Ramp Design Exception Request form
instructions and guidance
4. Exhibit A – curb ramp numbering and location
5. Exhibit B – curb ramp types with design slopes.
Modifies 2012 Highway Design Manual
Chapter 14: Design Exception Process
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ODOT’s Curb Ramp Design criteria:
1. A separate curb ramp is provided for each pedestrian access
route within the scope of the project unless crossing is
officially and properly closed (Typically 2 curb ramps /
Corner)
2. Bottom of curb ramp provides 4’x4’ clear space
a) in roadway outside vehicle path, or
b) 4’x4’ is part of parallel curb ramp.
3. Ramp running slope –
a) 7.5%; or best you can get in 15’
b) max 5% on blended transitions
4. Cross slope –
a) 1.5% max on all ramp runs (island at intersection w/o
yield or stop control, max x-slope is 5%
b) midblock max cross slope does not exceed adjacent
road profile
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ODOT Curb Ramp Design Criteria:
5. Gutter flow slope –
a) 2% max at ramp with yield or stop control;
b) 5% max at ramp without yield or stop control,
c) at midblock, gutter flow slope equal to street grade
6. Counter slope –
a) if gutter pan, max counter slope is 4%;
b) if not gutter pan, max counter slope is 4%.

7. Clear Width –
a) minimum clear width through pedestrian access route
> 48 inches;
b) cut-through island > 60 inches
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ODOT’s Curb Ramp Design Basics:
8. Ramp Flairs, curb returns
a) Flares – 10% max relative to gutter
b) Alternate - The sides of ramp discourages ped travel
– landscaping, curb return, obstruction

9. No drainage grates within the pedestrian access route.
10. Ramp turning space–
a) 1.5% in both directions and
a) 4’x4’ if no obstruction at back of walk
b) 4’x5’ if obstruction at back of walk (5’ in crosswalk
direction)

11. Pedestrian push buttons, if present a) Pushbutton within 10”/24” reach of clear space
b) Pushbutton located 36” to 48” high
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ODOT’s Curb Ramp Design Basics:
12. Curb Ramp is within the width of the pedestrian street
crossing
13. Transitions on and off the curb ramp are flush, free from
abrupt level changes; no lip or surface discontinuity.
14. Detectable warning surface (Truncated domes) full width
curb ramp, 2’ in depth
a) Cut-through island > 6’ require detectable warning
surface
15. Between curb ramps, curb exposure at least 3”, 12” curb
length
16. Curb ramp not blocked by legally parked cars
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Work Zones: Temporary Pedestrian Accessible Route Plans (TPARP)

Plan – it’s a written document for each work zone (adjusted to fit
scope of work and situation)
• Outreach to community, especially people with disabilities
•
•
•

inform community of project
Learn of specific or unique needs we need to address
Point of contact – centers for independent living, other support groups

• Coordinate with local agency – don’t block each other
• Communication Plan – before, on-going during project

• Contract plans and specifications
• Routes for each location, each situation
• Specifications – duties of contractor
• Duties – Construction Manual for Inspectors, PM’s
• STIP work – design the Temporary Ped Routes
• OTTCH – Standard diagrams for lane closures, etc
• All work zones on State Highway System
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Nov 1, 2016
Requirement for Curb Ramp Detail in Plans
http://www.oregon.gov/ODOT/HWY/ENGSERVICES/pages
/details_roadway.aspx#Curbs,_Islands,_etc-DET_1700s
under DET1720 and DET1721.

1. Show one corner per sheet on signalized intersections.
2. Show two corners per sheet for non-signalized
intersections.
3. Include the Design Exception Control Number, the
Linear Referencing Method Number, the Corner
Position Number, and the Ramp number on the details.
These numbers will assist the inspection of the ramps
and allow updates to the inventory.
4. Scales are large to give room for information to be
shown.
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Required new Detail with very specific info
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Standard Drawings have been updated:
Flatten the design slopes
Cross slope 1.5% max (Max 2.0% finish slope)
Running slope 7.5% max (Max 8.3% finish slope)
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Construction Specifications – changes to 00759
00759.02 Required Submittals –
(a) Working Drawings - Include field verification of each ramp location,
and all dimensions and grades necessary to demonstrate compliance
with the Standard Drawings and Plans.
(b) Sidewalk Ramp Plan - … submit a plan for accomplishing all phases of
the sidewalk ramp work, including …Do not begin any sidewalk ramp work
before the plan for completing the work has been approved.
00759.03 Preplacement Conference - Before beginning any sidewalk ramp
work, meet with the Contractor's supervisory personnel…
00759.22 Smart Level - Slopes will be verified with the use of a 24 inch
SmartTool level models 92379, or 92500, a 6 inch SmartTool level
model 92346.
00759.46 Concrete- verify that forms are correctly positioned…
00759.50(c) Driveways, Walks, and Surfacings - Repair or remove and
replace sidewalk ramps not meeting the Standard Drawings and Plans at
no additional cost to the Agency.
00759.90 Payment - Add the following pay items:
(m) Retrofit Concrete Sidewalk Ramps ...............................Each
(n) Extra for New Sidewalk Ramps.....................................Each
44
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ADA Curb Ramp Inspection Form
Ramp Running Slope
Curb Running Slope
Cross Slope
Detectable Warnings
Lip Height
Counter Slope
Landing Width X
Landing Length Y
Landing Slope X
Landing Slope Y
Clear Width
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< 8.3%
< 8.3%
< 2.0%
Yes
< 1 / 4”
< 5%
> 4’
> 4’
< 2%
< 2%
> 4’

Evaluation Criteria

1991 Standard

Current Standard

Ramp Running Slope 8.3% Max

8.3% Max

Cross Slope

2.0% Max

2.0% Max

Counter Slope

5.0% Max

5.0% Max

Lip Height

1/4” (bevel 1:2 to
1/2”)
Detectable Warnings Not Required

1/4” (bevel 1:2 to
1/2”)
Full width of lowered
curb

Clear Width

3’-0” min.

4’-0” min

Level Landing

Not required

4’ x 4’ min, max 2%
slope

Slope Differential

Not required

Not required
ODOT Standard – 11%
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ADA Curb Ramp Inspection Form

Provided Inspection forms for the following situations:
• Universal
• Perpendicular Ramp
• Parallel Ramp
• Combination Ramp
• Unique Ramp
• Blended transition
• Cut-through island
• End of walk
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ADA Transition Plan
All Public Entities with 50+ employees required to have an
ADA Transition Plan
Plan for how the jurisdiction is going to transition from its
current state to one where all it’s facilities are accessible
• Self-evaluation of system, policy's, practices. Features
within the public ROW
• Identify all the barriers to accessibility within the public
entity’s jurisdiction of the and provide a schedule to resolve
all the barriers.
American’s with Disabilities Act 1990
(all sidewalks and curb ramps are to be brought into
compliance by 1995)
ODOT self-evaluation 1993
Transition Plans: 1997, 2004, 2011
Current ODOT draft at FHWA for evaluation
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ODOT’s Draft Transition Plan addresses these

•
•
•
•
•
•
•

Public access buildings – owned and leased
Curb ramps
Pedestrian signals
Sidewalks
Shared use paths
Transit stops
Parking – Safety Rest Areas, Park and Ride Lots,
on-street
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What’s in Scope? –
Does it include changing the Cross-Section of the road?
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Crosswalk slope vs roadway slope
What’s the scope of your project?
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If paving project triggered addressing this curb ramp, what do you do?
Maximum extent feasible – within the scope of the project.
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In Oregon - Every intersection is a crosswalk.

What justifies closing a crosswalk? (and therefore
eliminating 2 curb ramps)
(Today) ODOT uses only safety concerns to justify closing,
and if we close it, what is the alternate routes? IF there isn’t
a good alternate route, perhaps closing the crosswalk isn’t
the right solution to the safety problem.
What about?
• Redundant crossings
• No resulting Pedestrian out of direction
• No pedestrian attractions, no reasons to cross here
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Every intersection is a crosswalk – Median Barrier
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Every intersection is a crosswalk.
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Contacts at ODOT:

Tiffany Hamilton, ODOT Certification Program Manager
503-986-3649
Rodger Gutierrez, ODOT ADA Engineer, Traffic-Roadway Section
503-986-3554
Dave Polly, ODOT Sr. Standards Engineer, Traffic-Roadway Section
503-986-3738
Tyler Ferguson, ODOT Asset Mgt. Specialist, Traffic-Roadway Section
503-986-3524
Kent Belleque, ODOT Sr. Interchange Engineer, Traffic-Roadway Section
503-986-3536
Rich Crosser-Laird, ODOT Sr. Urban Design Engineer, Traffic-Roadway Section
503-986-3741
Mike Kimlinger, ODOT Roadway Engineering Manager, Traffic Roadway Section
503-986-3557
Bob Pappe, ODOT Traffic-Roadway Section Manager
503-986-3606
Carroll Cottingham, ODOT Civil Rights Coordinator, Office of Civil Rights
503-986-3299
Becky Williams, ODOT Title IV Officer, Office of Civil Rights
503-986-3870
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Hyperlinks to documents –Page 1
• ODOT ADA in the Public Right of Way page
• http://www.oregon.gov/ODOT/HWY/TRAFFICROADWAY/Pages/ada.aspx
• Standard Drawings and Details– General
• Roadway Engineering Oregon Standard Drawings
and Oregon Standard Details
• Standard Drawings – Curb Ramps
• ftp://ftp.odot.state.or.us/techserv/roadway/web_
drawings/roadway/2017_01/rd700s_all.pdf
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Hyperlinks to documents – Page 2
• Standard Detail – Curb Ramp detail #1720 and #1721
• ftp://ftp.odot.state.or.us/techserv/roadway/web_
drawings/details/roadway/pdf/det1720.pdf
• ftp://ftp.odot.state.or.us/techserv/roadway/web_
drawings/details/roadway/pdf/det1721.pdf
• Curb Ramp Design Check List
• http://transnet.odot.state.or.us/hwy/ada/Docume
nts/ADA_CurbRamp_DesignChecklist.pdf
• Curb Ramp Design Exception Request form
• http://transnet.odot.state.or.us/hwy/ada/Docume
nts/ADA_DESIGN_EXCEPTION_REQUEST_FORM_1109-2016.pdf
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Hyperlinks to documents – Page 3
• ADA Curb Ramp Design Exception Request USER
Guidance and Instructions
• http://transnet.odot.state.or.us/hwy/ada/Docume
nts/ADA_DESIGN_EXCEPTION_REQUEST_FORM_INST
RUCTIONS.pdf
• ADA Curb Ramp Inspection Forms – Scroll down page
• http://www.oregon.gov/ODOT/HWY/TRAFFICROADWAY/Pages/ada.aspx
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Hyperlinks to documents – Page 4
• ODOT-APWA Specifications for ADA Curb ramps see
00759 for Temporary Accessible Pedestrian Route see
00220
• http://www.oregon.gov/ODOT/HWY/SPECS/Pages
/Standard_Specifications.aspx
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ODOT External ADA page
http://www.oregon.gov/ODOT/HWY/TRAFFIC-ROADWAY/Pages/ada.aspx
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